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I IDENTITY OF RESPONDENT
The Department of | Social and Health Services, “Department”,
answers Petitioner’s Motion for Discretionary Review. |
II. DECISION BELOW
The Petitioner seeké discretionary feview bf the Court of Appeals
decision Wlﬁéh limits the amoﬁnt of attorney’s fees that a prevailing party
‘can Teceive pursuant to the Equal Accgss fo Justice Act | (“EAJA”).
RCW 4.84.,340-.360.. The court held that the EAJA cappe{:d‘ attorney’s fees
- for a prevailing party seeking judicial review of an agency decision at
$25,000.00 and that judicial review included appellate review 6f the agéncy
decision. The decision of the court is attached to the Petition for Review.
III. ISSUE PRESENTED F_OR REVIEW
ADoclas thé plain lahguagé of Waé_hing’ton’s Equal Acceés to Justicé/
Act, whiqh caps attorney fees for judicial review of agency decisioné, appiy
to appelle;te review of agency decisions? RCW 4.84.340-.360. |
| AL COUNTERSTATEMENT OF THE CASE
The underlyiné appeal involves .the judicial réview -of a final
administrative decision by the Department that revoked Kathie
Costanich’s foster care‘license. The Departmeﬁt revoked the foster care
license because of emotional and physical abuse aﬂegations. An

Administrative Law Judge (“ALJ”) reversed the De.partmént’s decision.



The ALJ issuéd an Initial Decision ovefturning the Depértment’s decision.
AR at 224-48. The D'epafr‘ment appealed this decision and the Review
Judge reversed thé ALJ’s Initiai Deciéion. AR at 1-80. The Review Judge
concluded thﬁt there was substantial evidence té suppoft the contention
" that Ms. Costanich had sworn at the children in her home and that the
Department’s ﬁnding of emotional abuse and the revocation of the
Costanich fdster license should be'uphéld. The Review Judge conducted '
an exhéustive review of the éntire record and wrote an eighty (80) page
opinion explain\ing his decision. AR at 1-8Q. |

The Review Judge determined that the allegétions were supported

by evidence in the record.. This conclusion was based on the admissions

of Costanich and a careful comparison of each child’s statements with

\
i

' statements by adult witnesses. ‘AR at 4-10, 23-51. |

" Costanich filed a Petition fdr Judicial Review in Sup_erior Court,
which reversed the final administrative decision of the Department and
awarded her attofney’s fees pUILéuallt to The Equal Accé§s to Justice Act,
RCW 4.84.350. The D\epa-rtment’ appealed the Superior Court decision.
‘The Court of Appeals upheld the decision of the Supgriof Court on
January .29,.2007 but denied étforhefs fef':s Fo Cqstanich. On May 3, 2007
the Court of Appeals amended the opinion to include an award of

attorney’s fees pursuant to RCW 4.84.350. A Commissioner awarded



Costanich $46,239.00 in attorney’s fees. The Department filed a Motion
to Modify because the pla_in language of the statute does not allow
attorney’s fees for a prevailing paﬁy to exceed a total of $25,000.00. The
Couﬁ of Appeals granted the motion.
V. REASONS WHY REVIEW 'SHOULD. BE DENIED

The Court of Appeals decision'is a simple, correct reading of an
unambiguoﬁs'statute. The EAJA cleérly provides for the award of a limited
aﬁloun‘t of attomey’s fees when a party prevails in the “judicial review” of an
agency decision. The Superior Court,-the'COUﬁ oﬂAppeals and the Supreme
Court are all part of the judicial sygterh and review by any level constitutes
judicial review. The Petitioner’s strained interpretation of an unambiguous
statute wouldbeviscerate the clear dollar limits on attorney’s,; fées set by the
Leéislatufe. |

A. RAP 13.5(a) Sets Out the Correct Standérd_For Acceptance Of
Review.

. This matter is a Motion for Discretionary Review and governed by -
RAP 13.5(a).4 As shdwn below, the Court of Appeals did not commit -
oBvious error, nor did it co1rﬁnit proBable error that alters the status quo or
Nimits the freedom of a party to acf. Finally,,thé Court of Appeals did not
depart from the accepted and usual coufse of judicial proceedings in a

manner which requires intervention by the Supreme Court. Costanich did not



even-address these criteria.

B.

his or her own litigation costs. See Alyeska Pipeline Servs. Co. V.

Attorney’s fees are not generally recoverable absent specific statutory

authority, contractual provision, or recognized ground in equity. Wagner

The Plain Language of the EAJA Limits the Award of .
Attorney’s Fees for Parties who Prevail in the Judicial Review

of an Agency Decision.

Under the American rule regarding att%mey’S'fees each party bears

Wilderness Soc’y, 421 U.S. 240, 95 S. Ct. 1612, 44 L. Ed. 2d 141 (1975).

v. Foote, 128 Wn.2d 408, 416, 908 P.2d 884 (1996).

attorney’s fees when an agency action is not substantially justified. RCW

Washington’s EAJA authorizes qualified parties that prevail in

judicial review of administrative decisions to receive a. limited amount of

4.84.340-.360. The EAJA, in relevant pért, states:

(1) Except as otherwise specifically provided by statute, a
. court shall award a qualified party that prevails in a judicial

review of an agency action fees and other expenses, including
reasonable attorney’s fees, unless. . .

(2) The amount awarded a qualified party under subsection
(1) of this sections shall not exceed twenty-five thousand
dollars. Subsection (1) of this section shall not apply unless
all parties challenging the agency action are qualified parties.
If two or more qualified parties join in an action, the award in
total shall not exceed twenty-five thousand dollars. The
court, in its discretion, may reduce the amount to be awarded
pursuant to subsection (1) of this section, or deny any award,

“to the extent that a qualified party during the course of the

proceedings engaged in conduct that unduly or unreasonably



protracted the final resolution of the matter in controversy.
RCW 4.84.350(1), (2). (emphasis added). |

The statute defines “Judicial Review” as a “judicial review as
defined by chapter 34.05” RCW 4.84.340(2). RCW 34.05 ’is’>the
Admiﬁistrative Procedure Act (APA). Part V of the APA is titied
“Judicial Review and Civil Enforcement.” The first sentence states fhat
“[t]his chapter established ‘the exclusive means of Judicial review of
agencyvactio'n C RCW 34.05.510‘(emphasis adde;i). The chapter
. provides fhe basic information necgssafy to obtain judicial review of an
agency decision: how to file a ﬁetition for'judicial review, where to file it,
the standard fbr review, how to obtain direct review by fﬁe Court of
Appeals and >how to obtain appellate review in general. See RCW
34.05.510-598. The jﬁdicial review ’chapter' encompasses all 1evéls of
judicial review: Superior Coﬁrt, Court Of Appeals al;ld Supreme Court.
There is one section titled “jﬁdicial review” which sets out the standards
for reviewing an agency decision. RCW 34.05.570(3). Each court, at
every level, appliés these istanda'rds diréctly to the final adrﬁinistﬁtive

decision of the agency.’

) ! This court has held that “[i]n reviewing administrative actions, [the appellate]

court sits in the same position as the superior court, applying the standards of the APA
directly to the record before the agency.”  Tapper v. Employment Sec. Dep 't, 122 Wn.2d
397,402, 858 P.2d 494 (1993). (emphasis added).



The most basic principles of statutory interpretation support the
Court of Appeals’ deci:s,ion lirhiting attorney’s fees to a total of $25,000
for all stages of judicial review. Statutes are to be interpreted as they are
plainly written, unless a literal reading would con‘.travene legislative intent
by leading to a strained or absurd result. Marine Power v. Dep'’t of
T rdnsportation, 102 Wn.2d 457,'461, 687 P.2d 202 (1984). In interpreting
statutes, courts do notcor;strue a statute that is unambigﬁous. Food Servs.
of Am. v. Royal Heights, fnc., 123 Wn.2d 779, 784-85, 871 P.Zd 590-
(1:994) Davis v.-Dep’t ofLicen;ing, 137 Wn.2d 957, 964, 9'77 'P.Zd 554'
(1'999). “In judicial iﬁterpretatioﬁ of statutes, the first rule is: ‘the court .

29

should assume that the legislature méans exactly what it says. Davis,
137 ' Wn.2d at 964 (éitations omitted). It is a basic tenet of statutory
construction that statutes and rules aré to be given a rational and sensible
’co,nstruct_ion. State v. Smalls, 99 Wn.Zd 755, 766, 665 P.2d 384 (1983). .
- Unlikely, absurd of strained results are to b¢ avoided. State v. Stanﬁard,
109 Wn.2d 29, 6, 742 P.Zd 12'44 (1987); State v. Fjérmesz‘&d, 114 Wn.2d
828, 835, 791 P.2d 897 (1990). | |

The plain' language of RCW 4.84.350 states that parties have a
right to receive a li1nited award of attomey"sv fees for prevailing in a

judicial review action. The statute does not define judicial review as a

superior court judicial review. The simple conclusion is that the -



legislature meant judicial review to include | all levels of such review.
Costanich is requesting tha‘; this Court interpret the language “judicial
review” to mean superior court réview. Courts cannot read into a statute
words whlch are not there. Coughlin v. CiZy of Seattle, 18 Wn. App. 285,
567 P.2d 262 (1977), rev. denied, 89 Wn.2d 1015.

If the legislature héd. intended th¢ limitation of an awﬁrd of -
attorney’s fees to apply only to Superior C’c')urt review and to allow -
unlimifed awards for further appellate review, it would have been quite
simple to articulate that intent in thé statute. Insteéd, the legislamre chose
to use the more general langﬁa_ge of “judicial revievs}.” .This general
language is aI-sé what is used in Part V of the APA to describe the method
of reviewing agency decisions in -Sﬁpeﬁor Court and in the Court of
- Appeals.

Costanjéh’s interpretation would-also lead to an absurd result. A
petitioner could prevail in Superior Court and lose in‘ the Appellate Court
" but still collect attorney fees - éVén though they ultimately lost. ‘This
“would be the result of looking at each judiqial stagéfihdépendently. _

- It is a cardinal principle of statﬁtory construction ﬂl&t when the

laﬁguage ofa statute is plain and unambiguous, the legislature is presumed
to meaﬁ “exactly what it says.” Davis, 137 Wn.éd at 964. Moreover,

courts do not have the power to-add words to a statute even if they believe



“the 1egislamre intended sométhing else bﬁt failed to express it adequately.
Wta Food Prods. v. State, 91 Wn.2d 132, ‘134, 587 P.2d 535 (1978).
_ Coétanich is‘reqﬁesting that this Court igno; the plain meaning of the
phiase “judicial review” thét the legislature Wréte into the statute and to
change the meaning completely by addiﬁg the phrase by supen'or' court.
Costanicfl also chooses to ignore the legislature’s clear declaration that
fees “shall not exceed twenty-five 'thous‘and dollars.” "l.“his- Court should
refuse the requést to.amend the statute by judicial fiat gnd to eliminate the
limitation on attomey’s fee awards that is specifically prescribed by the
statute. | o
The legislature couid have délinea’_ted fhe changes that the
Petitioner s;eeks in this action. The legislature did craft some exceptions to:
the awarding of fées, .but not the one that the Petiti.on’e‘r’ seéks. The
legislatu;e made provisions for instances when th¢ court could decide not to
award fées. RCW 4.84.350(1) [When‘ an award is‘unjus‘t or the agency action
is substantially justified]. It also allows a court to reduce or deny an award

of attorney’s fees when a prevailing party engages in certain conduct which

{
\

unreasonably protracts litigatidn. RCW 4.84.350(2). Additionally, the
législature cleaﬂy capped attorney’s fees at $25,000.00, even when there are
two prevailing parties. RCW. 4.84.350(2). Under those circumstances the

. prevailing peﬁ‘cies must shafe the amount of $25,000.00. Id. There is,



however, né language in the statute that allows the cburt, under any
circumstances, fo exceed the cap of $25,000.00 in attorney’s fee‘s.

Co.stanich claims, without any legislative support whatsoever, that
there should be a limit on the a:mounf of superior court fees but absolutely‘ no
liﬁﬁ;[ation on api)ellate fees. There is no indication in the statute that this was
the legislative intent.’ Costanich‘suggests reasons as to why this would be a
- good policy — but this is theldomain of the legislature and not the Pctitionef.
There are equaily valid reasons v;rhy the legislature chose to 1imit thé
attorney’s fees 4includ1:ng the facf that it was waiving sovereign immunity,
that it was creating a limited exception to the usual rule of parties bearing the
bﬁrden of their expenses 1n liﬁgation, and the fear that attorneys would seek
excessive awards.”

| Costanich’s argument that parties would be deterred from défending
their superior court Victorieé is belied By thjé very case: Costanich did defend
and did win. She provides no examples of cases where parties who won in
supérior court were unable to defend in the court of appeals. The lack of
cases addressing the issue of fees is significant bécauée it is" a strong
indication that the legislature’s general rule, while perhaps 11§t perfect, has

allowed the access to the judicial system that was the intent of the Act.

2 If the legislature were to look at this specific case it would also have to take
note of the fact that the Petitioner has a tort action pending in federal court against the
. Department based on'the revocation of her license, and that it would be difficult to
separate the litigation costs of the two separate but intertwined actions.



C. - The Court of Appeals Ruling Regarding Attorney’s Fees is
Consistent with the only Published Authority on the Subject.

The single published opinion on tbis subject recognized and applied -
the pla/in meanirig of the EAJA statute. In AZpine Lakes v. Natural
Resources, 102 Wn. App. 1, 979 P.2d 929 (1999} the court held that “we
also award attorney fees oh appeal to Alpiné Lakes in such reasonable sum.
aé shall be gwa:ded by the trial court in light of our partial reversal and
bartial affirmance of the superior court’s rulings, the total fees for judicial
review and the trial and court of appeals levels not to exceed the statutory
cap of $25,000.00. 1d. at 20 (émphasis added). It is not néclassary to
- interpret the plain language of the EAJA statute regarding attorney’s fees.
AThe Court in Zsz’ne Lakes held that the plain language of the statute permits
a limited -award of attorney’s fees’ for prevailing in a jﬁdicial review action.
The statute is clear and unambiguous and is easily understood by all parties
who look atit. The statufe prbvides access to the judicial system but not the
unlimited access to attorney’s fees that the Petitioner seeks.

VI.  CONCLUSION
Because Petitioner does not meet the 1'equiremeﬁts of RAP 13.5(a),
DSHS respectfully requests that the Supreme Court deny Coétanich’s

Motion for Discretionary Review.
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‘The motion does not meet the standards set out in the Rules of Appéllate

Procedure and this issue does not qualify for review by the Supreme Court.

RESPECTFULLY SUBMITTED this |\ ~ day of December,

2007

.ROBERT M. MCKENNA
Attorney General

By WM‘%\\/
MICHAEL COLLINS :
WSBA #19375

Assistant Attormey General

Y
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